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Second Edition
What You Need To Know Now

About Complying With Country of Origin Labeling Rules

May 22, 2008

Dear Produce Industry Member:

This White Paper has been prepared by the United Fresh Produce Association to assist industry members in understanding and preparing to comply with country of origin labeling (COOL) rules that are likely to go into effect in the United States in the fall of 2008.  
Significant changes to reduce the regulatory burden of the 2002 COOL law have now been passed within the 2008 Farm Bill by both the House and Senate.  Unfortunately, the Farm Bill has endured a rough road on the way to becoming law, ranging from the need to override a Presidential veto to confusion over a clerical error that omitted Title 3 (Chapter Dealing with Trade Issues) out of 15 titles in printing the bill for transmittal to the President.  Congress has now voted to override the President’s veto on all other titles – including the portion dealing with COOL.  Most legal experts believe these titles are now law.  However, in order to be crystal clear and avoid any potential future legal challenges, the Congress is also engaged in the process of passing the entire Farm Bill again, including the missing Title 3, and will then override a veto for a second time.  This will likely take until the end of the first week of June, due to the Congressional recess.  Put simply, the changes to COOL in the Farm Bill are now, or will soon be, law.

Even with the positive changes in the Farm Bill, there remains some uncertainty in how the U.S. Department of Agriculture may interpret the law in future regulations.  USDA must now take the step to propose specific rules for implementing COOL, and will not likely publish proposed regulations until July 2008, with an effective date of September 30, 2008.  Due to this impossibly short timeframe for compliance, USDA staff has been clear in public statements that there will be a substantially extended phase-in period without penalties.
These uncertainties nevertheless make it very difficult for industry members throughout the supply chain to prepare for COOL.  The bottom line is that all suppliers and retailers need to begin immediate and serious work to develop the most efficient and cost-effective systems to provide COOL information to consumers.  Working together with supply chain partners will help both retailers and produce suppliers minimize the potential regulatory and cost burden of the new law.
This White Paper is current as of May 22, 2008, and represents the facts as of that date.  We will continue to publish updates to this document as details change, and post the very latest information for our members on our website at www.unitedfresh.org.  I also want to point out that while country of origin labeling for produce is part of a larger labeling law for meat and other products, this White Paper deals only with the specific implications for produce.  If you have questions that are not answered here, please contact me at rguenther@unitedfresh.org, or 202/303-3400.  

Sincerely,

Robert Guenther
Senior Vice President, Public Policy
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Background
Country of origin labeling of fresh produce – also known as COOL – has been discussed for many years throughout the produce industry.  Surveys indicate that more than 50% of produce commodities offered for sale in retail grocery stores today are labeled with country of origin on packaging or PLU stickers.  And, many retailers provide country of origin information through in-store signage.  But, beginning in the fall of 2008, all fresh produce sold in retail stores in the United States will come under a mandatory COOL rule.  This white paper has been prepared to help industry members understand the facts about COOL and what may be necessary to comply with the law.  Members of United Fresh Produce Association are also invited to consult with the association’s staff on specific questions you may have.
What Are the Facts Today?
· In 2002, Congress passed a law that requires retailers to provide country of origin information at point of sale for perishable agricultural commodities.  

· Because of concerns about the regulatory burden of the 2002 law, the effective date of this law, originally due to go into effect September 30, 2004, has been delayed twice until September 30, 2008.

· In the past year, all stakeholders in the COOL debate in Congress reached agreement on important revisions to the 2002 law, which are contained in the 2008 Farm Bill legislation recently passed by the Congress.  These changes are highly likely to become law in days.  

· Because of these amendments to the 2002 law, USDA has not issued final regulations to instruct the industry on specifics of how to comply with the law.  We anticipate that USDA will issue proposed regulations to implement COOL, based on the new Farm Bill amendments, most likely in July.  Earlier, USDA issued a “Proposed Rule” to implement the 2002 law on October 30, 2003.  While these proposed rules are not in effect and will be superseded by new rules this summer, they do suggest guidance to industry on USDA’s potential thinking about eventual regulations.

Key Details of 2002 Law and Farm Bill Amendments

· The law requires retailers of a perishable agricultural commodity to “inform consumers” at the “final point of sale” of the commodity’s country of origin.

· The terms ‘retailer’ and ‘perishable agricultural commodity’ have the same meaning as the Perishable Agricultural Commodities Act 0f 1930 (7 U.S.C. 499a(b)).

· Therefore, retailers are covered when their “invoice cost of fresh and frozen fruits and vegetables exceeds $230,000 in a calendar year.”
· Therefore, “fresh fruits and fresh vegetables of every kind and character” (PACA definition) are covered.

· Foodservice establishments are exempt from COOL.  Such establishments are defined as a “restaurant, cafeteria, lunch room, food stand, saloon, tavern, bar, lounge, or other similar facility operated as an enterprise engaged in the business of selling food to the public.”

· Retailers are permitted to inform consumers of COO at point of sale “by means of a label, stamp, mark, placard, or other clear and visible sign on the covered commodity or on the package, display, holding unit or bin containing the commodity.”  There are no provisions in the law to specify what method is to be used, nor any requirements for suppliers to label produce.  These are marketplace decisions of supply chain partners.
· If a “covered commodity is already individually labeled for retail sale regarding country of origin,” the retailer shall not be required to provide any further information.

· Any produce supplier must “provide information to the retailer indicating country of origin of the covered commodity.”  Under current PACA law, such information must be accurate or the supplier risks losing its PACA license.  There are no provisions in the law as to how to convey that information.

Amendments in the 2008 Farm Bill

There are several critical improvements in the COOL law now that the Farm Bill has passed.  These improvements vastly reduce the potential for liability on retailers, and should drive supply chain partners to work together constructively to provide COO information to consumers, rather than require undue burdens out of fears over liability.

· The most critical improvement in the new law is that the potential liability for mistakes or absence of labeling at point of purchase has been significantly reduced.  Retailers can only be penalized if they are found to “willfully” be violating the law.  Inadvertent mistakes, small amounts of product being unlabelled, etc. will not be penalized.  Even if an inspector someday finds a retailer to be “in violation,” USDA must give the retailer 30 days to “comply” with the Act.  At the end of 30 days, USDA cannot fine a retailer unless that retailer has “not made a good faith effort” and “continues to willfully violate the Act.”  This significantly eases the potential liability for retailers, and thus should reduce a retailer’s demands on suppliers out of fear of punishment.  
· Suppliers who do not provide COO information to the retailer, as required in the Act, are held to the same terms as above – 30 days to come into compliance, with potential fines imposed only if they do not “make a good faith effort” or “continue to willfully violate the Act” by not providing COO information to retailers.

· Another critical improvement in the law is that retailers cannot be held liable for misinformation provided by suppliers.  There is no need for retailers to audit supplier programs for accuracy, as the responsibility for accuracy rests entirely on the supplier.

· One of the greatest flaws in the old 2002 law was its record-keeping burden.  USDA previously interpreted the seafood COOL law as requiring that retailers keep a printed record of the origin of seafood sold on premises at store level.  With the new Farm Bill amendments, USDA is specifically barred from requiring any new record-keeping for produce COOL other than normal records kept in the regular course of doing business. 
· All proposed fines on either retailers or suppliers who are found to be “willfully violating” the Act are subject to a hearing before USDA, and are limited to $1,000 for each violation.

· Finally, an important provision for produce now specifically allows labeling of a U.S. State, region or locality in which a product is produced to meet label standards as product of U.S.  Therefore, a descriptor such as Minnesota Grown or Pride of New York is sufficient labeling to comply with the law, and retailers should require no further labeling if produce carries this information.  
Professional Assessment/Recommendations Today
The following analysis is based on our professional assessment and evaluation of Congressional intent, regulations now in effect for seafood COOL and the manner in which those regulations became final, past proposed COOL regulations for fresh produce issued by USDA, and current discussions with both Congressional leaders and USDA staff.  

The opinions and recommendations provided here are offered in good faith to help produce industry members begin to comply with an uncertain regulatory environment regarding COOL.  However, it is the responsibility of all companies to verify for themselves the specific actions they should take, and United Fresh Produce Association does not assume any responsibility for individual company compliance with applicable laws and regulations.  We recommend that readers of this document consult with their own legal advisors to be sure that their own procedures meet with applicable requirements.

· It is highly likely that mandatory COOL will go “into effect” on September 30, 2008, based on the underlying 2002 law as amended by the 2008 Farm Bill.
· However, there is clear precedent from USDA that actual enforcement and potential penalties under the law will not likely be assessed for quite some time after that effective date.
· USDA provided for a one-year phase-in period for the seafood industry to come into compliance with COO labeling after the mandatory date for seafood COOL.  This precedent will likely be applied to produce labeling after the September 30, 2008 date, especially because proposed regulations will have to be issued so shortly before that time. 
· United Fresh Produce Association has discussed with members of Congress and USDA the critical importance of an adequate phase-in time, and we believe that USDA is prepared to issue a proposed regulation with a substantial phase-in period.

· Given that COOL will go into effect, it is prudent for all industry partners to begin taking action to comply with the anticipated law.  However, with no formal regulations to govern implementation, and a likelihood of a phase-in period with limited liability of enforcement, companies should be cautious not to prematurely implement costly new systems, business practices, and other disruptions to orderly marketing of fresh produce that may not be necessary.  We offer the following general industry recommendations at this time.
Recommendations for Suppliers:

· You must now seriously begin looking at your own systems for complying with mandatory COOL, and begin to engage with your supply chain partners on how you can best work together in this effort.  But, the actual threat of fines for non-compliance are far away, which should allow suppliers and retailers time to get this right for marketplace efficiency without fear of sudden liability.  
· You will soon need to provide COO information about your products to retailers.  Do you have systems in place where you know the COO of all your items?  If not, you need to. Remember that misrepresenting the geographic origin of a produce is already a PACA violation, so you must be accurate in your representation.
· How can you convey this information accurately and most efficiently?  There are no requirements in the law about how such information is provided, whether on boxes, in sales agreements, invoices, etc.  Some retailers will likely ask for specific communications methods, but there are not specified in the law.  You should talk with your retail partners about their requests, and advise them on the lowest cost, most efficient means you can offer to help them comply with POS labeling.  
· For produce items that are pre-packaged or labeled with PLU stickers, most suppliers find that putting the country of origin on stickers or packaging is most efficient, and most retailers generally will like receiving pre-labeled items.  Therefore, we strongly recommend adding COO to packaging/labels at your next opportunity.
· There are no specific regulations on size of type, font, color, etc.  These may come later, but for now, a good faith attempt to add COO will fulfill your obligations under the law.

· The same applies to whether to put “Product of Canada,” for example, or simply “Canada.”  Either way shows good faith and you should have plenty of time in years ahead to change labeling if regulations eventually require one form or another.  

· For those who currently use U.S. state labels, this would clearly be permitted under the pending amendments to the law.  We believe that continuing to label “Washington Apples” or “Grown in California” would show a good faith effort to comply with COOL.  Again, there should be plenty of time later to adapt to any specific future regulations that address state and local designations permitted under the law.

· For unpackaged and un-stickered bulk commodities that are displayed in retail bins, it seems a retail placard or sign will likely be necessary for point of sale compliance.  While most retailers will likely address this issue in their own merchandising schemes (adding COO in their own signage styles), commodity boards might want to consider whether some retailers would accept promotional POS materials with COO.  Talk with your retailers about the least costly and disruptive means to address bulk commodities.  If retailers ask for signs to be included in each carton of bulk produce, this is not required under the law, but should be considered a business request.  Make sure your retail partners understand this raises the cost of business and should not be required unless the retailer truly intends to post such signs in store.
· For packaged produce that contains two or more different commodities, USDA in 2003 had previously proposed in draft regulations that these would be exempt from COOL as processed foods.  USDA cited as examples “a salad mix that contains lettuce and tomatoes,” or a “fruit cup containing cantaloupe, honeydew and watermelon,” or a “vegetable tray containing both carrots and celery.”  While these regulations are not final, we believe it is likely that this interpretation will hold in future USDA rulemaking, and thus these products will not be subject to COOL.  If that changes down the road, companies should have sufficient lead time to come into compliance once such regulations are finalized.
· If a particular retailer insists on extraordinary measures beyond what would appear to be required under the yet-to-be finalized proposed rule, please inform United Fresh Produce Association so that the Association can be in a position to advise both USDA and the retailer regarding the practical issues arising from COOL implementation.

Recommendations for Retailers:

· You must now begin seriously looking at your own systems for complying with mandatory COOL, and begin to engage with your supply chain partners on how you can best work together in this effort.  But, the actual threat of fines for non-compliance is far away, which should allow you and your suppliers time to get this right for marketplace efficiency without fear of sudden liability.

· With the law’s implementation inevitable, it’s now time for the entire supply chain to focus on making COOL work efficiently with the least cost and impact on produce sales and profitability as possible.  Since 2002, much has changed and it is in the total supply chain interest to minimize cost and disruption.
· While retailers still have the burden of compliance at POS, changes passed in the 2008 Farm Bill fundamentally change the nature of this law with regard to potential liability.  [The Food Marketing Institute can provide a legal analysis.]  With the changes in the 2008 Farm Bill, any retailer that generally tries to comply with COOL should never face a fine.  That greatly reduces the need for unduly complex or severe business requirements that impose needless costs on your supply chain, which are eventually passed back along to customers in the cost of goods.  

· As you look at COOL compliance, consider total supply chain efficiencies together with your suppliers.  What would be the most efficient, lowest cost way for suppliers to advise you of COO?  How do weigh the cost/sales benefit of prepackaged produce labeled with COO vs. bulk displays in your own merchandising format?  Can you implement COO in produce in ways that help you boost customer satisfaction and sales?
· If you ask your suppliers to provide pre-labeled or prepackaged produce with COO, don’t be more prescriptive than the law about things like type size, font and nomenclature.  We won’t know for some time how USDA finalizes regulations on these matters, so there’s no need to impose costs on your system that may not be required.

· Take a similar approach with pre-stickered commodities that make their way into bulk displays.  For example, consider an apple display of mostly PLU labeled fruit.  USDA will eventually provide in regulation that some percentage of fruit individually labeled in a bulk display is sufficient coverage to comply with the law.  Will that be 80%, or 65% or simply something more than 50%?  There’s no need for you to require 100% stickering for COO unless USDA regulations eventually require it.
· Retailers are already required to provide COO information for fresh seafood; when the new law goes into effect, requirements will be extended to fresh produce and meat.  While you will want to evaluate your internal systems to handle all of these commodities, consider whether there are some business practices more appropriate for one or the other.  For example, seafood labeling also requires retailers show “method of production,” meaning whether the fish is farm-raised or wild-caught.  This designation would have no relevance to produce suppliers, so be cautious to only ask suppliers to comply with the requirements for their commodities.
Recommendations for Middle-Industry Brokers/Wholesalers/Distributors:

· You must now begin seriously looking at your own systems for complying with mandatory COOL, and begin to engage with your supply chain partners on how you can best work together in this effort.  But, the actual threat of fines for non-compliance are far away, which should allow suppliers and retailers time to get this right for marketplace efficiency without fear of sudden liability.

· In your case, you will need to deal with COOL coming and going.  Your suppliers must be able to provide you with the COO of products you source from them; and, you must be able to carry that information forward to retailers you sell.  Make sure you develop internal systems to forward accurate information from your suppliers to retailers, as required by the law.
· One bit of good news – you are not liable for inaccurate information provided to you by your suppliers.  Just like retailers, you are able to rely upon the information provided to you by suppliers.  But, all trading partners should remember that providing false information about COO is a violation under PACA, and could subject a company to fines and even the loss of their PACA license.

Conclusion
Bottom line – COOL has been debated for so long that many have memories of what was proposed in the past, and assumptions about what those proposals meant for our businesses.  Even for those retailers now implementing mandatory COOL for seafood, the rules for produce will be very different!

Now that we’re coming closer to implementing COOL, it will be important for the lawyers to carefully study exactly what is required.  But, it is equally important for our business people to study how to implement those requirements with the least possible market disruption and minimum costs necessary.  Implementing COOL in 2008 promises to be a challenge, but a much less onerous one than what would have been required in 2002.
Working together, our total supply chain can begin to roll out COOL efficiently and successfully.
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